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Attention: Lynette Trewavas, Senior Permissions Advisor

Submission on the Application by Pure Turoa Limited to operate Turoa Ski Area on Mount Ruapehu

From: The Liquidation Committee of Ruapehu Alpine Lifts Limited 

(in Receivership and in Liquidation) – (hereafter ‘RAL’)
Major Summary Points:

· The Committee opposes the granting of a concession to Pure Turoa Limited (hereafter ‘PTL’).
· The Committee wishes to be heard at any hearing called to consider the application by PTL.
About the Liquidation Committee
· The Liquidation Committee was formed at a creditor’s meeting held via postal ballot on 31 July 2023. The confirmation of John Fisk and Richard Nacey (both employees of PricewaterhouseCoopers ) as Liquidators of RAL was confirmed at the same meeting.

· Liquidation Committees are legally constituted entities formed under the Companies Act 1993.

· Section 315 (2) of the Companies Act sets out the various powers of the Committee. Of note is 315 (2) (a) which confers the power to ‘call for reports from the liquidator on the progress of the liquidation’; and 315 (2) (d) which confers the power to ‘assist the liquidator as appropriate in the conduct of the liquidation.’
· The Committee takes its duties and powers under the Companies Act very seriously. To this end, the Committee is currently engaged in legal action in the High Court against the Liquidators. The dominant purpose of this action is to establish the principle that all Liquidation Committees are entitled to legal funding from funds held by the Liquidators. Subsequent to the filing by the Committee, the Liquidators and Receivers of RAL filed proceedings opposing the action by the Committee.

· The current legal action in the High Court is not likely to be settled for several months. A final ruling in favour of the Committee is very likely to very significantly alter the type of entity that could be established to operate both skifields on Mount Ruapehu, and this entity in the Committee’s view would be both more financially viable, and confer greater public benefits, than the proposal by PTL. We therefore consider a decision in favour of any applicant for a new concession is inappropriate and unwise until, at the very least, the outcome of the current legal action involving the Committee is determined.  

Objections – Financial
· Liquidation Committees are legally composed of creditors or shareholders of the relevant company, and have the duty of protecting the interests of unsecured creditors. Therefore the Committee’s orientation is inevitably financial.

· However, it should be noted the sole reason we are in the current process with RAL of administration, receivership, liquidation, and now receivership and liquidation, is also solely financial. RAL failed financially. After 70 years of continuous operations. A remarkable feat of operational endurance. No others factors materially impacted the failure. Not environmental, not cultural. Therefore, the major and critical hurdle for any prospective new operator is whether the operation will be financially viable? Whether it is likely to be able to commercially survive?
· Likely commercial viability is specifically mentioned in the matters to be considered by the Minister in considering an application for a concession. At 17U  of the Conservation Act 1987 ‘Matters to be considered by the Minister’: (1) In considering any application for a concession, the Minister shall have regard to the following matters: 

17U (6) (c) ‘the competent operation of the activity concerned’; and related to this:
(7) ‘For the purposes of subsection (6), the competent operation of an activity includes the necessity for the activity to achieve adequate investment and maintenance’. In other words, commercial viability.

The general commercial uncertainty or fragility of an applicant is also covered by:

(8) Nothing in this Act or any other Act requires the Minister to grant any concession if he or she considers that the grant of a concession is inappropriate in the circumstances of the particular application having regard to the matters set out in this section.
· The written material supplied by PTL in its application runs to around 280 pages. Of this, the company’s financial projections, contained in Appendix 7, run to just one page, and indeed could easily be fitted in about half of a standard page. There is a Profit and Loss statement, covering the three years 2024 to 2026, containing just four line items. There is also a Funding Statement, covering the same years, which has just three line-items. All of the figures have been obscured, and therefore cannot be viewed by other parties.

· The supplied financial material is totally inadequate to judge the commercial viability of the PTL proposal. The Committee contains members with many years experience of assessing new business proposals. At the heart of those proposals is always the financial projections. Which generally run to many pages. And the key variables looked at are the assumptions underlying the summary line-items. PTL has supplied no information to credibly enable a financial assessment of its proposal. Nothing at all.
· For many decades, selling Life-Passes was the major funding mechanism for RAL. There are now around 14,000 Life-Pass Holders. The original PTL proposal presented in mid-2023 did not honour Life-Passes, and our understanding is this has not changed. Life-Passes were able to be used on both Whakapapa and Turoa in 2023. It is a rule of thumb that skifields move into profit by the sale of food and beverage, lessons, and rental equipment. If their passes are not honoured in 2024 by PTL, it will be the first ever year this has happened. Life-Pass Holders are likely to stay away from Turoa in their thousands, significantly denting the company’s cash flows.

· Recent trading results for Turoa seen by the Committee suggest that Turoa as a stand-alone entity is a financially marginal operation. It needs Whakapapa to survive. Uncoupling it from Whakapapa, and adding in the likely drop-off in revenue from Life-Pass Holders, suggests Turoa under PTL would likely be a loss-maker from Day 1, requiring regular capital injections.      

· PTL’s company structure consists of two Directors and one Shareholder, an Advisory Board, and an eight-person Management team. None of these people can be publicly identified as all have been obscured in the application. It is curious why these individuals would want to remain unidentified with their own proposal, given how much merit they argue it has.
· New Zealand has two major commercial ski operators: NZ Ski and Real NZ. Both had long experience in either the ski industry, or tourism, or both, before entering the ski market. The terrain at Turoa is an order of magnitude greater than anything those companies have to deal with. It requires people with deep experience and expertise in the ski industry. PTL was only formed in 2023. What little has emerged about it suggests the people behind it appear to lack the required experience and expertise. 
· By contrast with PTL, credible financial results are available for RAL. These are contained in Appendix B and D of the ‘Liquidators First Six Monthly Report for Ruapehu Alpine Lifts Limited (in Receivership and in Liquidation)’, released by PWC in late January 2024 (attached as ‘Attachment A’). This financial information covers the period 21 June 2023 to 20 December 2023. In other words, the 2023 ski season.

· The most revealing information about the current financial state of RAL is presented on page eight of the PWC report. This is called ‘A Statement of Receipts and Payments.’ It is not therefore a traditional Company Profit and Loss Statement, but a mixture of a Profit and Loss and a Cash Flow Statement, appropriate for a Liquidator’s Report. However, it can easily be reconfigured to a Profit and Loss Statement by removing the items that never appear in a Profit and Loss Statement. This gives an accurate picture of the current trading profitability of RAL. So:
RAL Profit and Loss Statement – 21 June 2023 to 20 December 2023

-From Receipts remove ‘Funding from Secured Creditors’  $3,000,000
This reduces ‘Total Receipts’ by this amount, $3,000,000 

What remains is solely ‘Trading Receipts’. A total of $22,157,000  
-From Payments remove: 

Voluntary Administration Costs                       $1,535,000

Liquidation Costs                                             $   568,000
Maintenance and Capex 2024 Prepayments  $3,035,000

Transfer to Receivers                                      $2,500,000

Total of Items Removed                                   $7,638,000
This gives:

Trading Receipts                                               $22,157,000

Trading Payments                                             $12,553,000

Trading Profit                                                   $  9,604,000
RAL is a public benefit entity, and as such does not pay tax. Therefore the Trading Profit figure of $9,604,000 is the final Net Profit figure for RAL over the period 21 June 2023 to 20 December 2023. By any measure, RAL is solidly profitable as a trading entity. Profitability should rise further as skiers and snowboarders return in increasing numbers once they are secure in the knowledge the company will survive, and RAL consequently starts selling season and discounted passes in October and November like its South Island competition, rather than currently in April or later.
Of note in the current period is that the greatest drain on the profitability of RAL is the cost of the Voluntary Administration, Liquidation and Receivership, a combined total of $4,603,000.
The prior information shows RAL to be solidly, even highly profitable, on a traditional Profit and Loss basis. However, cash flows are also important as they, among other things, take account of payments when they are actually made, rather than whether they are appropriate to a particular accounting period. On this basis a Cash Flow Statement for RAL for the period can be constructed from the information supplied by PWC:
RAL Cash Flow Statement 21 June 2023 to 20 December 2023
The only item to be added back to the previous Profit and Loss Statement are ‘2024 Maintenance and Capex Prepayments’, a combined total of $3,035,000.

This gives:

Trading Cash Flows                                       $22,157,000

Less Operating Cash Flow Expenses            $15,588,000

Net Operating Cash Flows                           $6,569,000
Once again, RAL emerges as currently a solidly financially sound entity.

· In their Six Monthly Report PWC, at page 10, also include what they term a ‘Statement of Affairs’. This is not a traditional Balance Sheet. It is very much a Liquidator’s version of a traditional Balance Sheet. It takes the book value of assets, while remaining silent on the likely realisable value of those assets, and measures that figure against the claim on the assets. It produces these numbers:

Surplus after accounting for preferential creditors        $22,605,000

Less amounts owed to unsecured creditors                 $44,643,000  
Total Shortfall to all Creditors                                    $22,038,000 (1)
(1) Technical Note: The PWC report states the shortfall as $22,037,000. But this figure is incorrect based on the figures provided.

Amongst unsecured creditors, the claims of Life-Pass Holders are put at $32,063,000. The Liquidators provide no detail as to how they arrived at this figure. However, this number assumes RAL is liquidated. On the basis this does not occur, and Life-Passes continue to be honoured, this claim against RAL disappears, producing a surplus of $10,025,000. While the ‘Statement of Affairs’ is not a traditional Balance Sheet, it suggests there is some strength in the RAL asset position on a going-concern basis.

· With the ‘sale’ of the ANZ’s debt to CRHL, well over half of the debt of RAL (which has low book Balance Sheet equity) is owned by the Government. With this level of debt, the debt is effectively equity. The Government therefore is already the de facto owner of RAL. Given that, RAL’s Balance Sheet can be regarded as being very strong, the same as any other Government-backed entity.
Objections –Operational

· PTL plans to remove the Nga Waiheke lift and not replace it. This removes a massive amount of terrain to the right of the main lifts, and will dramatically reduce the quality of skier experience at Turoa.

· PTL also intends to remove two other main lifts. This will also significantly lower skier experience on Turoa. These lifts also play an important part in skier safety, given the extreme conditions experienced on Turoa. With only two lifts on the mountain, the public will be dangerously exposed in the event of lift failure during severe weather events. 
· The near 20% reduction in maximum ski numbers on Turoa planned by PTL will significantly reduce the number of people who can enjoy the mountain, and will have negative effects on local businesses. 

· Successful ski fields are characterised by adding more lifts and terrain, not reducing them. For instance, Australasia’s most financially successful skifield, Cardrona in the South Island, added a fourth lift to the existing three in 2022, and has announced it will be adding a fifth lift for the 2025 season. Both additional lifts are in new terrain, doubling Cardrona’s total skiable area.
· PTL’s plans for Turoa offer skiers a much diminished experience over what exists currently.
Objections – General
· In approving the acquisition of Turoa by RAL in 2000 the Commerce Commission stated combining the two skifields would produce a public benefit. It follows that separating them will produce a public harm.
· All of the major changes outlined by PTL occur in years five to ten. The company essentially intends doing nothing in the first five years. The proposal therefore carries an aroma of simply ‘having a go’ for a few years and seeing if things work out. If not, pull the plug. And if things don’t go well, it might be the last-ever time any lifts run on the Turoa Ski Area.
· PTL’s timeline includes a review after three years. But this is just a check against a few pre-identified non-operational matters. If the pre-selected benchmarks are met, it’s an automatic pass mark. This looks like an avoidance of genuine scrutiny.
Summary, Conclusions, and Recommendations
· The Liquidation Committee takes its statutory role as the guardian of the interests of unsecured creditors very seriously. The Committee’s current Court actions involving the Liquidators and Receivers is evidence of that. The Liquidator’s First Six-Monthly Report details that Life-Pass Holders at $32,063,000 constitute 72% of all unsecured creditor claims, and are the biggest class of creditors of RAL at 42.3% of all creditor claims.
· The PTL proposal offers nothing to Life-Pass Holders. The Liquidation Committee has no intention of sitting idly by while the claims of the biggest creditor class of RAL are extinguished. It should be borne in mind that Life-Pass Holders have been the longest and most reliable source of funding for RAL.
· In his role as Voluntary Administrator, John Fisk from PWC has acknowledged that if Life-Pass Holder claims should ultimately be accorded no value, he expected individual and class-action legal claims would be filed by Life-Pass Holders.

· The critical factor in considering the PTL proposal is assessing whether it is financially viable. PTL however has provided no public information, nor it seems any substantial private information, to credibly decide that issue. Impacting the financial, the company has also provided no public information on its key personnel to enable an assessment of their suitability to run a challenging business.
· If PTL is receiving preferential financing from the Government on non-commercial terms, the details of that financing need to be made public. The commercial viability of the PTL proposal needs to be assessed as if such financing were not in place, as it may be short-lived.

· Operationally, the proposal will produce a lower customer experience than what is offered currently, and potentially raises the risks to skiers through the removal of key lifts.
· By contrast, the current skifield operator, RAL, has publicly produced information that shows it is trading profitably. It has 70 years experience of trading in the environment of Mt Ruapehu. It also provides the public benefit of keeping Turoa and Whakapapa Skifields under the umbrella of the same company. The ‘perfect storm’ of factors that have produced the current situation (covid, a ‘no-snow’ season, arguably inappropriate management decisions), are not likely to recur.
· The Committee acknowledges that the current application by PTL may be problematic for DOC. The applicant is the preferred bidder of a Government agency, and the proposal will apparently be 25% funded by the Government. DOC is a Government agency, and it is our understanding DOC has been directly involved in the RAL receivership/liquidation process.
· In the chapter on Ruapehu in his book ‘Snow Business: Sixty Years of Skiing in New Zealand’ author Ralph Markby says this:
‘During the long history of Mt Ruapehu’s development as an alpine playground, the Tongariro National Park Board stands out as a good administrator and environmental watchdog. As times have changed it has responded appropriately, doing the best it could at the Whakapapa Ski Area, benefiting from hindsight at Turoa, and stopping commercial development altogether at Tukino.’

That is a proud legacy for DOC to uphold. But the Committee is confident the Department has the same even-handedness, values, and genuine concern for the best long-term interests of Ruapehu as that of its predecessor agency.
· It should be emphasised that both PTL and RAL are, to differing degrees, owned by the Government. PTL has received significant Government funding, and the Government is apparently taking a 25% equity stake in the company. RAL is already effectively owned by the Government. It is wrong to think one is a private company, and the other something else. They both have significant Government involvement.
· The Liquidation Committee is currently actively pursuing better options for Turoa than that of the PTL proposal. These centre around reviving RAL, with appropriate changes in funding, governance, and management.

· There are a number of decisions that could be made on the PTL application:
-The application could be declined under 17U(2)(a) of the Conservation Act on the grounds the information supplied by PTL is insufficient to enable a decision to be made. This is the Liquidation Committee’s preference for what should occur. PTL could reapply at a later stage.
-Under 17SD the Minister could require PTL to provide further information, or under 17SE commission a report or seek advice. The Liquidation Committee believes this is the minimum that needs to occur.

· The decision on whether to grant PTL a concession may be the most significant in the history of skiing on Mt Ruapehu. A bad decision might well prove irreversible. RAL is trading profitably. The Liquidation Committee strongly believes more time is required to allow other, and potentially much better proposals for Turoa to emerge. We consider it is far more appropriate for RAL to continue to operate Turoa in the 2024 season. A better time to consider an application from a new entrant would be in early 2025. The long-term future of Turoa must come first.
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